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Section 00 73 07

Supplementary Conditions

2008-11-07
(Payment by Landlord)


Use this Section when:

1. the Work of a Contract between the Minister and the Contractor will be performed in space leased by the Minister, as tenant, 

2. the Work of the Contract (typically tenant improvements) will be partially or totally paid for out of a tenant improvements allowance provided by the landlord in the lease agreement, and 

3. the landlord will be directed to pay the Contractor directly for some or all Work of the Contract out of the tenant improvements allowance in the lease. 

The applicability of the above conditions is normally known before the Work of the Contract is tendered. These Supplementary Conditions modify the standard payment conditions to provide for payment by the landlord directly to the Contractor. The purpose of these Supplementary Conditions is to disclose to the Contractor that some or all of the payment under the Contract will be coming from a third party (the landlord).
The lease normally requires the landlord to be provided with a copy of the "plans and specifications"  for the tenant improvements. In addition to any draft versions that may be provided to the landlord earlier, the landlord should always be provided with a complete set of the final bid documents, including any addenda issued before contract award. There is no need to provide the landlord with a copy of the signed Contract Documents.

Although the Minister does not pay GST on any payments to the Contractor, the landlord must pay GST on all payments made to the Contractor by the landlord. This is because the Canada Revenue Agency (CRA) considers the tenant improvements allowance a cash inducement by the landlord for the Minister to carry out improvements. Under these circumstances the CRA considers the Minister to have made a taxable supply (to the landlord) of the construction inputs (i.e. construction services and building materials) used to improve the leased property, for which the payment from the tenant improvements allowance is consideration. The CRA requires GST to be charged and collected on the payment received from the landlord, but since the landlord can claim an input tax credit on the GST payment, the obligation to pay GST is generally tax-neutral for the landlord.
The department has a standard form letter template for the payment direction to the landlord, which should be used in all cases. The Contractor's invoice should not be attached to the payment direction and the Contractor should not receive a copy of the payment direction. 
This Section contains Supplementary Conditions that modify :

.1
BMS Section 00 73 80 – Payment Conditions

 or

.2
SPMS Section 00 72 14 – General Conditions. 

The referenced Section name, Section number and article numbers must be edited to suit.

This Master Specification Section contains:

.1
This Section Cover Page
.2
Data Sheet  - Modifications to Other Sections
.3
Specification Section Text

When these Supplementary Conditions are used, the following revisions to other Sections must also be made:

.1
If BMS Section 00 52 13 – Agreement Form is used, this Form will have to be revised (unprotect document under Tools on the main MS Word menu) as follows:

.1
Modify Article 5 – Goods and Services Tax to read as follows:

ARTICLE 5 – GOODS AND SERVICES TAX


The Minister certifies that that the purchaser of the goods and services covered by payments on account of the Contract Price, which the Contractor receives directly from the Minister, is the Government of Alberta and such payments are not subject to GST. Payments on account of the Contract Price, which the Contractor receives directly from the landlord of the leased space in which the Work of the Contract is being performed, are subject to GST payable by the landlord. 

.2
Modify Article 6 – Payment to read as follows:

ARTICLE 6 – PAYMENT 


Payment on account of the Contract Price shall be made in Canadian funds to the Contractor in accordance with the Payment Conditions (Section 00 73 80), the special payment conditions modifying the Payment Conditions (as set out in Section 00 73 07 - Supplementary Conditions), and other applicable provisions of the Contract Documents. 

.2
If SPMS Section 00 41 14 ‑ Stipulated Price Bid and Contract Form is used, revise the Minister's certification statement regarding GST, which appears at the bottom of the form, to read as follows:


The Minister certifies that that the purchaser of the goods and services covered by payments on account of the Contract Price, which the Contractor receives directly from the Minister, is the Government of Alberta and such payments are not subject to GST. Payments on account of the Contract Price, which the Contractor receives directly from the landlord of the leased space in which the Work of the Contract is being performed, are subject to GST payable by the landlord. 

END OF DATA SHEET

1.
SUPPLEMENTARY CONDITIONS

These Supplementary Conditions modify the following Alberta Infrastructure standard document as specified herein:

.1
[Section 00 73 80 – Payment Conditions] [Section 00 72 14 – General Conditions].

SPEC NOTE: Select applicable Section to be modified by these Supplementary Conditions.  


Provisions which are not so modified shall remain in full force and effect.

2.
SECTION 00 73 80 – Payment Conditions

.1
Delete article 8.

.2
Add article 12. as follows:

OR

2.
SECTION 00 72 14 – GENERAL Conditions

.1
Delete article 20.3.

.2
Add article 23. as follows:

[12.][23.]
SPECIAL PAYMENT CONDITIONS – PAYMENT BY LANDLORD
.1
The Work of this Contract will be performed in leased premises owned by [                                                            ] hereinafter called "the Landlord".

.2
The lease agreement between the Minister and the Landlord provides for a tenant improvements allowance. The Landlord has agreed to pay to the Contractor directly from this allowance, as directed by the Minister, all or part of the monies payable to the Contractor on account of this Contract, notwithstanding that no contractual relationship exists, or is intended to exist, between the Contractor and the Landlord.

.3
The Contractor shall submit all applications for payment to the Minister only, not the Landlord.
.4
The Minister will arrange for the Landlord to make payments directly to the Contractor, as and when they become due and payable in accordance with the terms of this Contract. For each required payment, monthly or otherwise, the Minister will direct the Landlord, in writing, to make the payment to the Contractor in the required amount.
.5
If the tenant improvements allowance provided in the lease agreement is expended before the Contract Price has been paid in full, the Minister will make payments on account of the balance of the Contract Price directly to the Contractor.
.6
Although the Minister does not pay GST, the law requires the Landlord to pay GST on all payments by the Landlord directly to the Contractor. The Contractor shall credit to the Minister's account all payment amounts received from the Landlord, excluding the GST portion. The Contractor shall treat the GST portion as GST collected on a taxable supply. 

.7
Notwithstanding the foregoing, the Minister remains responsible for ensuring that all payments by the Landlord to the Contractor are made within a reasonable time after they become due and payable under the Contract. The lease agreement between the Minister and the Landlord requires payments from the tenant improvements allowance to be made within 21 days after the date the Minister directs the Landlord, in writing, to make a payment. If the Contractor should fail to receive a payment within a reasonable time after it becomes due and payable, the Contractor shall so notify the Minister. The Minister shall take the necessary actions to ensure that payment is made promptly.

END OF SECTION
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